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Abstract: The use of presidential signing statements in the implementation of legislation
has arisen as one of the most contentious issues of the Bush presidency. According to the
American Bar Association Task Force on Presidential Signing Statements and the
Separation of Powers Doctrine, President Bush has used signing statements to effectively
nullify over 800 statutory provisions during his administration. Critics assert that this
unprecedented number of signing statements poses a dire threat to the separation of
powers system. By allowing a president to alter and even nullify legislative provisions
after the fact, the president essentially invades the authority of Congress to consider and
write legislation. These critics argue that the Framers intended the executive to maintain
a qualified veto, subject to scrutiny and override by the legislative branch. Signing
statements allow a president to implement his own policy preferences without a
Congressional rebuttal. These critics, however, may prove overly alarmist. Presidents
actually have employed signing statements in order to preserve the constitutional power
and authority of the executive branch since the early days of the American republic.
Indeed, the Constitution particularly empowers the president in the areas of foreign
policy and national security. Historically, presidents have used signing statements to
consolidate executive authority over these areas. The Bush administration has departed
from precedent primarily in terms of the sheer volume of signing statements issued;
however, the essential function of signing statements has not changed. The volume of
signing statements has increased as a result of increased United States activity abroad and
the increasing power of the executive branch as a result of the War on Terror. Overall,
the basic function and effects of presidential signing statements have not changed. As a
result, we should conclude that our separation of powers system faces not real danger
from such devices.

Introduction

Presidential non-enforcement through the use of signing statements has emerged
as one of the most controversial issues under the Bush administration. Presidential
signing statements are “official pronouncements issued by the president

sl

contemporaneously to the signing of a bill into law.”" Presidents have issued signing
statements since the administration of James Monroe.’ Generally, these statements

remained rhetorical, reflecting a sitting president’s pleasure or displeasure with the work



of Congress. By the mid-twentieth century, however, signing statements increasingly
contained assertions of presidential non-enforcement. Presidents began pronouncing
certain provisions of laws unconstitutional and their intent either not to enforce those
provisions or to construe them in a certain manner. The sheer quantity of signing
statements increased steadily throughout the twentieth century.

The Reagan administration officially announced this policy in 1986 with the
publication of a memorandum by Samuel Alito, Jr., then an attorney in the Justice
Department.” Signing statements emerged as a means to express “the president’s
interpretation of the language of the law, announce constitutional limits on the
implementation of some of its provisions, or indicate directions to executive branch
officials as to how to administer the new law.”* George H.W. Bush and Bill Clinton
continued this practice. In the 1993 Dellinger Memorandum, Solicitor General Walter
Dellinger asserted that “there are circumstances in which the President may appropriately
decline to enforce a statute that he views as unconstitutional.” Such assertions emerged
as a regular mechanism of executive authority. Through the 1990s, presidential non-
enforcement power remained relatively uncontroversial; however, significant controversy
began to emerge under the administration of George W. Bush.

With the 9/11 terrorist attacks and the dawn of the “war on terror” the Bush
administration began a concerted effort to consolidate presidential prerogatives,
particularly in the area of foreign policy.® By 2006 the administration had issued large
numbers of signing statements, pronouncing constitutional objections to an
unprecedented number of provisions. On April 30, 2006 Charlie Savage of the Boston

Globe published an article drawing serious scrutiny to the administration’s use of signing



statements.’ Savage reported, “President Bush has quietly claimed the authority to
disobey more than 750 laws enacted since he took office, asserting that he has the power
to set aside any statute passed by Congress when it conflicts with his interpretation of the
Constitution.”

The unprecedented volume of objections concerned many legal and political
scholars. Many began to assert that such presidential non-enforcement posed a serious
threat to the separation of powers system. In August 2006, the American Bar
Association’s Task Force on Presidential Signing Statements and the Separation of
Powers Doctrine concluded that signing statements were “contrary to the rule of law and
our constitutional system of separation of powers,” that by refusing to enforce certain
provisions signed into law, the president essentially altered the law and encroached on the
lawmaking power of Congress.” Legal scholars began to debate the impact of signing
statements on our constitutional system. Many believe that the mechanism threatened to
concentrate disproportionate power in the executive branch.

Critics of presidential non-enforcement argue that signing statements constitute
nothing less than a reassertion of the “royal prerogative” to ignore laws passed by the
legislature. Philip J. Cooper has asserted that “signing statements have come to be a

potent, and a potentially very dangerous tool of presidential direction.”'”

He argues that
signing statements constitute a de facto line item veto, which the United States Supreme
Court declared unconstitutional in . By refusing to enforce certain
statutes on constitutional grounds, the president alters the legislation after the fact. In

addition, he argues that the Framers intended the president to possess a qualified veto,

subject to overrule by a supermajority of Congress. Presidential signing statements



potentially allow the executive to expand his authority and centralize the political process
in one branch. The sort of executive direct action precludes any kind of rebuttal from
Congress.

The writings of other scholars suggest that our separation of powers system is
able to adapt and adjust to such structural changes. The writings of Louis Fisher argue
that constitutional interpretation and political values arise largely from dialogue, if not
outright conflict, between the elected branches of government. Congress retains more
than one means to contain growing executive power. In addition, scholars have sought to
distinguish non-enforcement from the line item veto. White House officials have argued
that the executive must construe laws in a manner that safeguard the prerogatives of the
office. In addition the presidential oath and the Take Care Clause state that the president
must uphold the Constitution.'" Arguably the Constitution prohibits the executive from
enforcing an unconstitutional law.

This paper will demonstrate that executive interpretation and non-enforcement by
means of presidential signing statements in fact have a long history in our political
system. In addition, the basic function of the signing statement has not changed
appreciably over time. What has changed is the sheer number of those statements. This
may be cause for concern; however, history suggests that our separation of powers
system is capable of self-correction. Signing statements extend back virtually to the
beginning of American government. In addition, the signing statement may not pose a
dire threat to the separation of powers. As Terry Eastland states, “[The Framers] did not
believe the people should put trust, as James Madison put it, in the ‘parchment barriers’

of the Constitution. ‘[E]ach department should have a will of its own,” he wrote,



explaining that ‘those who administer each department’ must have the necessary
constitutional means and personal motives to resist encroachments [by] others.

12 The separation of powers

Otherwise the separation of powers is an abstraction.
amounts to more than a merely a set of codified procedures. The branches retain the
ability to check the abuse of power by virtue of the structure itself.

The Early History of Signing Statements

Despite popular conceptions, the use of presidential signing statements for
interpretive purposes has a long history. Early signing statements did not act merely a
means for presidents to express approval or disapproval with a bill but rather as a means
for presidents to voice constitutional objections and interpretations. The seminal roots of
the modern signing statement, therefore, appear early in the American presidency.
Arguably, non-enforcement grew out of these early examples in the same manner that
many modern political processes have. Increasing frequency proves the significant
departure from past uses.

The first use of the signing statement occurred during the administration of James
Monroe." In March 1831, Monroe signed a law reducing the size of the standing army.
The law also provided for a reorganization of the army and prescribed the manner in
which the President should select officers. Ultimately, the Senate refused to confirm two
of Monroe’s selections, not because they were unsuitable, but because they were
ineligible according to the language of the statute.'* Monroe cited his constitutional duty
to appoint officers and argued that Congress could not interfere with the selection process.

Monroe asserted, “Congress could not under the Constitution restrain the free selection of

the President from the whole body of his fellow citizens...



. But according to my judgment, the law imposed
none.”"” Christopher May has observed correctly that Monroe did not state that the law
was unconstitutional. He merely implemented the statute according to a certain
construction. Monroe’s statement, nevertheless, remains significant to the present debate.
First, Monroe established the signing statement as a means for the executive to explicate
and defend constitutional constructions of statutes. He interpreted the law in a manner
consistent with the prerogatives of the executive branch. Second, Monroe asserted that
laws running contrary to the constitution “would be void.” He implicitly reserved the
right of non-enforcement. This first use of the signing statement proved no mere
rhetorical flourish.

The signing statement emerged again during the administration of Andrew
Jackson. In 1830, Jackson approved an appropriations bill, which contained various
internal improvements. One provision allocated $8,000 “[f]or continuing the road from

Detroit to Chicago.”"'®

Jackson’s earlier veto of the Maysville Road Bill demonstrated his
belief that the Constitution granted Congress the power to fund internal improvements
only in the territories. Jackson signed the appropriations bill; however, in his signing
statement he specified that he approved the bill “with the understanding that the road
authorized by this section is not to be extended beyond the limits of the [Territory of
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Michigan].”" " The president essentially refused to implement the statute to its full extent
on implicitly constitutional grounds. In this case the president clearly used the signing
statement as a mechanism of non-enforcement. In response, the House of

Representatives issued a report objecting to Jackson’s signing statement. The report

argued that such an action constituted an unconstitutional line item veto.'® Apparently,



debates between the president and Congress over the efficacy of signing statements began
fairly early.

Following the controversy of Jackson’s use of the signing statement, presidents
reverted to using the mechanism largely to express interpretation as opposed to non-
enforcement. Presidents continued to use signing statements to implement legislation in
a manner consistent with their conception of the prerogatives of the executive.'
President Ulysses S. Grant approved an appropriations bill that mandated the closure of
certain diplomatic offices. In his signing statement, Grant argued that this constituted “an
invasion of the constitutional prerogatives and duty of the Executive” by interfering with
foreign policy making power. Grant announced his intention to interpret the statute
merely “to fix a time at which the compensation of certain diplomatic and consular
officers shall cease and not invade the constitutional rights of the Executive.””" The
president asserted that Congress maintained the right not to fund the offices; however,
Congress could not order the president to close them. Presidents continued to use the
signing statement as a means to preserve the privileges and prerogatives of the executive
branch. Presidents continued to assert their prerogatives particularly in the area of
foreign policy. The signing statement arose as a means for presidents to defend the
authority of the executive over foreign, arguably the most important sphere of executive
power.

This practice persisted well into the twentieth century. On June 5, 1920 President
Woodrow Wilson signed the Merchant Marine Act. This statute provided for lower
freight rates on goods imported by domestic rather than foreign vessels.”' This provision

actually violated thirty-two foreign treaties that prohibited such rate discrimination.



Accordingly, another section of the statute stated that “the president is hereby authorized
and directed within ninety days” to inform the nations in question that America’s treaties
with them would “terminate on the expiration of such periods as may be required for
giving of such notice by the provisions of such treaties.”** On September 2, 1920,
Wilson informed Congress that he would not enforce this provision “inasmuch as it is
clearly not the Constitutional right of Congress to direct the president to do anything

23 )
7> Non-enforcement of certain

whatever, particularly in regard to foreign affairs.
provisions signed into law has a fairly long history. Early uses demonstrate that
presidents proved more than willing to use direct action in order to defend the
constitutional prerogatives of the executive branch.

These are just a few examples of many similar uses of signing statements
throughout the nineteenth and twentieth centuries. The signing statement proves not
merely a phenomenon of the modern era, nor have recent presidents simply manufactured
it. The use of the signing statement as a mode of constitutional interpretation and non-
enforcement goes back considerably farther. Since the administration of James Monroe,
signing statements have allowed presidents to defend the prerogatives of the executive
branch and resist unconstitutional laws. Modern presidents have expanded the use and
frequency of the signing statement to these ends; however, the fundamental purpose has
not changed.

The Modern Signing Statement
The expanded use of the presidential signing statement, characteristic of the

modern era, emerged during the administration of Ronald Reagan. The Reagan

administration sought to establish the signing statement as a regularized device for



asserting presidential interpretation of statues.** In addition, the administration sought to
persuade courts to take signing statements into account, when judging the
constitutionality of laws.** In a Justice Department memorandum, then Deputy Assistant
Attorney General Samuel Alito, Jr. wrote, “Our primary objective is to ensure that
Presidential signing statements assume their rightful place in the interpretation of

legislation.”*

Because presidential approval of a bill remains just as integral to the
legislative process as Congress’ deliberation, the Judiciary should take the president’s
interpretation of the law into account.

Alito emphasized that the administration did not view this as any substantial
departure from precedent. He wrote, “In the past, Presidents have issued signing
statements when presented with bills raising constitutional problems. [The Office of
Legal Council] has played a role in this process, and the present proposal would not
substantively alter that process.”’ Alito emphasized that the major innovation would be
recommending that signing statements be used by the courts for interpretation. “Since
the Presidents approval [of a bill] is just as important as that of the House or Senate, it
seems to follow that the President’s understanding of a bill should be just as important as
that of Congress,” reasoned Alito.”* Ultimately, the administration sought to use the
signing statement to empower the executive to shape the law.

In order to facilitate the inclusion of signing statements in the decisions of the
courts, Attorney General Edwin Meese 111 arranged for signing statements to be included
in the U.S. Code Congressional and Administrative News.”” The efforts of the

administration enjoyed limited success. In two major cases, and

the Supreme Court made reference to presidential signing statements. The Court,
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however, did not incorporate signing statements to the extent intended. Ultimately, the
courts would not grant presidential interpretation equal status with legislative
interpretation. The Reagan administration, however, did continue the use of signing
statements as an effective mechanism for defending the prerogatives of the executive
branch, notably in the area of national security. Reagan continued to use the signing
statement as previous presidents had.

In 1989, Reagan signed the Treasury, Postal Service and General Appropriations
Act, which included certain prohibitions on non disclosure requirements that the
administration had adopted for national security purposes.30 In his signing statement
Reagan asserted that he would not comply with these provisions, citing constitutional
responsibilities for the national security of the United States. He wrote, “As President of
the United States, [ have the constitutional responsibility to endure the secrecy of
information whose disclosure would threaten our national security. Our nation’s security
depends upon our success in diplomatic, military, and intelligence activities, and that
success depends upon our ability to protect the nation’s secrets...In accordance with my
sworn obligation to preserve, protect, and defend the Constitution, section 619 will be

) 31
considered of no force...”

The Constitution empowers the executive above all other
branches in preserving national security. Reagan used the signing statement to
consolidate executive authority over national security.

Reagan explicitly cited the duty of the executive to uphold the Constitution as
justification for non-enforcement. Reagan began basing signing statements largely on

constitutional grounds. President George H.W. Bush continued this practice particularly

in the area of foreign policy. This led to significant debate about constitutional
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interpretation. Many scholars argued that the executive encroached on the primary duties
of the judicial branch.

The Clinton administration confronted the increasingly controversial use of the
signing statement. Expanded use had drawn increased scrutiny. The administration
sought to preserve the power of non-enforcement through the use of the signing statement,
while pacifying the Judiciary and other critics. In the so-called Dellinger Memorandum
of November 2, 1994, Assistant Attorney General Walter Dellinger attempted to
articulate the basis for non-enforcement by means of signing statements. Dellinger laid
forth several basic arguments. First, he stated that the “President’s office and authority
are created and bounded by the Constitution; he is required to act within its terms. Put
somewhat differently, in serving as the executive created by the Constitution, the
President is required to act in accordance with the laws—including the Constitution,
which takes precedence over other forms of law.”*

According to the Take Care Clause of Article II of the Constitution, the president
has a duty to see that the laws are “faithfully executed.” The Constitution remains the
highest law. As a result, the president cannot enforce an unconstitutional law. Dellinger
qualified this assertion in a significant manner. He acknowledged that the Judiciary
“plays a special role in resolving disputes about the constitutionality of enactments. As a
general matter, if the President believes that the Court would sustain a particular
provision as constitutional, the President should execute the statute, notwithstanding his
own beliefs about the issue.”’

Many scholars cite this qualification as a major limiting factor on the president’s

power of non-enforcement; however, Dellinger proceeded to address additional concerns.
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Dellinger explicitly stated that the executive “has enhanced responsibility to resist
unconstitutional provisions that encroach upon the constitutional powers of the
Presidency. Where the President believes that an enactment unconstitutionally limits his
powers, he has the authority to defend his office and abide by it...If the President does
not challenge such provisions...there often will be no occasion for judicial consideration

3% The executive, therefore, has enhanced non-enforcement

of their constitutionality.
power, when a statute invades areas of presidential authority such as foreign policy or
national security. In addition, non-enforcement may provide the opportunity for the
Court to enter the constitutional arena, as opposed to excluding it. This appears generally
in keeping with the history of signing statements.

Dellinger continued, “If resolution in the courts is unlikely and the President
cannot look to a judicial determination, he must shoulder the responsibility of protecting
the constitutional role of the presidency. This is usually true, for example, of provisions

2 Certain issues may not be

limiting the President’s authority as Commander-in-Chief.’
justiciable owing to issues of standing. In these cases, the president essentially must use
his best judgment, particularly in matters relating to the express powers of the executive.
Clinton used this legal theory to great effect in protecting the powers of the executive.
Ultimately, he issued signing statements objecting to 140 provisions that he deemed
invaded the prerogatives of the executive.”® The Clinton administration codified the
signing statement as a mechanism that presidents must use in the case of unconstitutional
legislation.

The expanded use of signing statements by the administration of George W. Bush

has stimulated further debate on the validity of non-enforcement. The sheer number of
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signing statements issued by the Bush administration has provoked significant
controversy. According to the American Bar Association Task Force on Presidential
Signing Statements and the Separation of Powers Doctrine, President Bush has issued
more than 800 objections to provisions passed by Congress.>’ As a result of the
escalating “war on terror,” Bush has sought to consolidate the powers of the executive
branch, particularly in regard to foreign policy and national security affairs. The Bush
Administration has cited the “unitary executive” theory repeatedly as justification for
non-enforcement of various provisions.”® According to this theory, the president
maintains sole discretion over the powers delegated to him, specifically the Commander
in Chief Powers.”

In his signing statement on the USA Patriot Improvement and Reauthorization
Act of 2005, Bush asserted, “The executive branch shall construe the provisions of H.R.
3199 that call for furnishing information to entities outside the executive branch...in a
manner consistent with the President’s constitutional authority to supervise the unitary
executive branch and to withhold information the disclosure of which could impair
foreign relations, national security, the deliberative process of the Executive, or the

performance of the Executive’s constitutional duties.”*

Bush frequently articulated his
intention not to comply with certain provisions in certain circumstances that would
invade the constitutional powers of the executive branch.

The most publicized use of the signing statement involved the McCain
Amendment to the Department of Defense Appropriations Act of 2005, which prohibited

the use of torture, or cruel, inhuman, or degrading treatment of detainees.*' In his signing

statement Bush asserted that the executive would interpret the provision “in a manner
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consistent with the constitutional authority of the President to supervise the unitary
executive branch and as Commander in Chief...[in order to protect] the American people

from further terrorist attacks.”*?

This signing statement drew widespread outrage,
particularly from Congressional Democrats. Representative Barney Frank (D-MA)
argued, “Bills are often carefully worked out so they modify provisions and how they
operate... What he’s doing is basically saying, ‘I’ll take the parts that I want and disregard
all the other parts.””*

The expanded use of signing statements by the Bush administration and the
controversy surrounding those statements has led to intense debate among scholars.
Many have argued that the modern use of the signing statement constitutes a great
departure from the past; however, as the historical examples above demonstrate, the basic
nature of the signing statement has not changed. Presidents have used them to
circumscribe and limit unconstitutional provisions since the early days of the American
republic.

Conclusion

Presidential signing statements are not a new phenomenon. Indeed, the executive
branch’s use of signing statements extends back as far as the administration of James
Monroe and reemerges repeatedly up to the present day. The modern era has witnessed a
great increase in the sheer number of these statements; however, the fundamental aim, as
demonstrated by the Dellinger Memorandum has not changed. In the era of omnibus
legislation, approving or vetoing legislation in its entirety has become increasingly

perilous. Expanded use of the signing statement seems a natural result of more complex

legislation and America’s growing role in the world.**
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