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Abstract: Locke’s and Montesquieu’s theories of separation of powers are intended 
to enable a federal government to protect liberty.  Montesquieu claims that for the 
protection of liberty, it is vital for the powers of federal government to function in 
the ways he specifies.  These powers must also have authorities delegated to them, 
which enable them to keep the other powers in check.  In this paper, I will analyze 
the ways in which the Framers intended the separation of powers doctrine to be 
implemented during wartime in the United States.  I conclude that since the 
executive can most easily usurp power during wartime, to uphold the separation of 
powers and preserve liberty, Locke, Montesquieu, and the Constitutional Framers 
supported strong legislative checks on the executive during wartime.  As an entity, 
Congress is most deliberative and representative of the people, which additionally 
contributes to its ability to protect liberty.  Therefore, there is something wrong 
with a government in which the President so often oversteps his boundaries, 
ignores the legislature during wartime, and unjustly restricts liberty.  These strong 
Congressional checks ought to be better utilized to prevent these injustices from 
occurring.   
 

The separation of federal powers, as described by Locke and Montesquieu 

allows government to operate in a way that secures personal liberties.  Though there 

may be other ways in which a government can protect liberty, when functioning 

properly, the separation of powers in federal government is an efficient way to 

secure liberties.  The doctrine is a strong thread in liberal theory.  The Stanford 
Encyclopedia of Philosophy describes liberalism as a political philosophy, which 

accords liberty as a primary political value.  The Fundamental Liberal Principle 

holds that all restrictions on liberty must be justified (Gaus, Courtland). Liberal 

theory promotes one’s right to have the freedom to act in ways that are essential to 

human nature.  These necessary rights of human nature, for Locke, are a person’s 

right to life, freedom and property.   

Montesquieu uses a very specific sense of the word liberty as he argues that 

separation of powers is vital to protect liberty.  He writes, “liberty is generally said 

to reside in republics, and to be banished from monarchies” (Montesquieu 150).  In 

republics with separated powers, “people seem to act almost as they please.  This 

sort of government has been deemed the most free.”  He continues, “people seem to 

act as they please; but political liberty does not consist only in unlimited 



   

 

freedom…In societies directed by laws, liberty can consist only in the power of 

doing what we ought to will” (Montesquieu 150).  This leads to the difference 

between liberty and independence.  Independence is unlimited freedom.  Liberty is 

freedom within the confines of the law.  Liberty does not consist in complete 

independence to do whatever one wants, but the power to perform the actions that 

one, as a human being living in a civil society, ought to want to perform. 

A major component of protecting liberty is providing security.  People must 

feel secure in order to exercise their wills freely.  People will only feel this security 

if they know that the government is protecting their rights to life, freedom, and 

property.  People must know that they can act any way, within the confines of the 

law, without worrying that they will have life, freedom, or property restricted 

unjustly.   

Montesquieu, then, further explicates that democratic governments are “not 

in their own nature free.”  There is only liberty in them when “there is no abuse of 

power” (Montesquieu 150).  Liberty consists in one’s power to do what he or she 

pleases within the confines of what the law permits.  This can only be achieved in a 

government that does not abuse its power.  This is where implementation of 

separation of powers becomes important.  Each power has a specific role to play in 

government, as well as the ability to use the authority delegated to it to keep the 

other powers in check.  As Montesquieu says, “every man invested with power is 

apt to abuse it, and to carry his authority as far as it will go” (Montesquieu 150).  It 

is necessary for the powers to keep each other in check, so no power can abuse its 

authority.  If a power abuses its authority, it is apt to force someone to “abstain 

from things which the law permits,” and this will obstruct liberty.   

Though there are three separate powers, both as we know them in America, 

and as England did at the time of Locke’s and Montesquieu’s writing, I am only 

dealing with the legislative and executive powers throughout the course of this 

paper.  This is because I am questioning the authorities of and interactions between 

the legislative and executive powers during times of war.  I will only address the 

judicial power briefly in Locke’s and Montesquieu’s descriptions of the powers of 

federal government.  In America, the legislative body is Congress and the executive 

body is the President.  Throughout this paper, whenever I apply Locke’s and 

Montesquieu’s theories to America, I will refer to the legislative body and 

executive bodies as Congress and the President, respectively.   

The description of liberalism presented in Locke’s and Montesquieu’s 

theories, seems to embody how we usually conceive of liberty in America.  As 

America usually prides itself as being the “land of liberty,” it seems that since the 

separating of federal powers is necessary for liberty as America conceives of it, 

America should always strive to keep the powers separate.  I will show that this was 

indeed the Framers’ intention.   

I conclude and prove throughout this paper that Congress best protects 

liberty.  Congressional decisions are contemplative and made by a body that best 

represents the people.   Therefore, Congress should be the only power that restricts 

liberties.  It should be the body to restrict liberties, both during peacetime and 



   

 

wartime.  However, the President is most easily able to, and most likely to attempt 

to, restrict liberty during wartime.  Therefore, it is especially necessary that 

Congress have and use strong checks on Presidential action during wartime. 

 

Locke’s and Montesquieu’s Theories of Separation of Powers 
Though some countries, including England, implemented the separation of 

powers of federal government prior to theory by Locke and Montesquieu, they were 

amongst the first philosophers to provide arguments justifying the separation and 

linking the separation to the protection of personal liberties.  As Montesquieu 

explains in The Spirit of the Laws, if the powers and functions of government are 

compounded, rather than separated, “there can be no liberty” (Montesquieu 151).  

Locke argues that the powers must be separate and have distinct functions.  

Montesquieu builds on this concept and advocates the balancing of the authorities 

delegated to these powers to enable the powers to keep each other in check.  

Locke’s and Montesquieu’s descriptions of the federal powers and how they ought 

to function in relation to each other, provide an account of how to best organize a 

government so as to protect personal liberties. 

Locke was the first prominent philosopher to write of the importance of 

separating the powers of government.  Locke believes that each power should play 

a specific role and have distinguished, unique functions.  In his Second Treatise of 
Government, in describing the beginning of political societies, he also addresses 

what would cause these political societies to end.  He explains that a main reason 

that one enters society and gives up his or her freedom is for “known law…allowed 

by common consent to be the Standard of Right and Wrong, and the common 

measure to decide all Controversies between them (Locke §124).  People give up 

the “Equality, Liberty and Executive Power they had in the State of Nature, into the 

hands of society” (Locke §131).  For this to be sensible and for a “rational creature” 

to consent to this, this established society must provide more liberty and security 

than existed in the State of Nature.  The government of this newly established 

country must be “directed to no other end, but the Peace, Safety, and publick good 

of the people” (Locke §131). 

Locke proceeds by specifically outlining the functions and authorities of 

each of the powers of government.  Each of these powers has particular functions 

designed to attain the ends of peace, safety, and the public good of the people. 

The legislative power functions to establish law in society.  These laws must 

be set and applied to everyone similarly.  The legislature has certain capabilities and 

expertise that the other powers do not.  It could never possibly be arbitrary in its 

power over the lives of the people, since it is the “joint power of every Member of 

the Society given up to that Person, or Assembly, which is the Legislator” ( Locke 

§135).  It is a body that is so closely tied to the people that it always knows what is 

best for them.  It is responsible for making laws because it knows what the people 

want and need.  Hence, it is best able to make laws that provide them with the 

appropriate amount of safety, while promoting the public good by protecting their 

liberties.  When it decides that the situation necessitates an infringement on liberty, 



   

 

it does so for the benefit of the public good, never arbitrarily.  Contrarily, if the 

body making decisions on when to restrict liberty was not closely connected to the 

people, its choices would likely be more arbitrary and not well protect personal 

liberty.   

Therefore, to best protect liberty, in every government there ought to be a 

legislative body of this sort that is able to correctly make these decisions and 

prevent the other bodies, not closely tied with the people, from making more 

arbitrary choices which unduly burden individual liberties. 

The legislative power is 

that which has a right to direct how the Force of the Commonwealth shall be 

imploy’d for preserving the Community and the Members of it.  But 

because those laws are constantly to be Executed, and whose force is always 

to continue, may be made in a little time; therefore there is no need, that the 

Legislative should be always in being, not having always business to do 

(Locke §143). 

Laws are only made once, but must “have a constant and lasting force, and need a 

perpetual execution (Locke §144).  Therefore, there needs to be a body which exists 

to execute the laws, and acts in this way whenever it is necessary for it to do so.  

This is the role that the executive power ought to play in federal government. 

Locke recognizes that there is a self-interested aspect of human nature 

which might entice a power to consider itself above the law, and hence enable it to 

pursue its own interests.  Therefore, he insists upon the powers being separate so 

that those who make the laws are always subject to the laws that they have made.  

He writes,  

because it may be too great a temptation to humane frailty apt to grasp at 

Power, for the same Persons who have the Power of making Laws, to have 

also in their hands the power to execute, whereby they may exempt 

themselves from Obedience to the laws they make…in well order’d 

Commonwealths, where the good of the whole is so considered, as it ought, 

the Legislative Power is put in the hands of divers Persons who duly 

Assembled, have by themselves, or jointly with others, a Power to make 

Laws, which when they have done, being separated again, [and] they are 

themselves subject to laws they have made... (Locke §143). 

Locke seems to believe that powers need to be separated in order for the society to 

be well ordered and work for the good of the whole.  The government is best able to 

protect liberties if the powers are separated and perform their own functions.   

Only when these federal powers are delineated in the way specified by 

Locke is the government able to keep peace, provide safety, and promote the public 

good of the people.  These are the ultimate goals of government, not only according 

to Locke, but consistent with the roles we commonly believe these bodies ought to 

play to advance what we take America to stand for.   

Locke greatly influenced Montesquieu.  Montesquieu developed a doctrine 

of separation of powers in which not only are functions very specific to each power 

as they are in Locke’s description,  but each power has specific authorities that 



   

 

allow it to keep the other powers in check.  Similarly to Locke, Montesquieu 

believes that every government ought to have three powers: “the legislative; the 

executive in respect to things dependent on the law of nations; and the executive in 

regard to matters that depend on the civil law” (Montesquieu 151).  He argues,  

when the legislative and executive powers are united in the same person, or 

in the same body, there can be no liberty because when problems arise, the 

body could enact tyrannical laws, and then execute them in a tyrannical 

manner (Montesquieu 151).   

He argues that separation of powers is not merely desirable, but necessary for a 

government to maintain longevity and promote liberty. 

The legislative body enacts “temporary or perpetual laws, and amends or 

abrogates those that have already been enacted” (Montesquieu 151).  Montesquieu 

repeatedly states that the power of the legislature comes from the people.  He 

writes, “the legislative power should reside in the whole body of the people” 

(Montesquieu 154).  This idea, which he adopts from Locke, is that above all else, 

the government stands at the service of its citizens.  The check provided by the 

legislature is always the one of the people that ought to best represent the people’s 

desires and protect the people’s rights.  This parallels Locke’s point that the 

legislative body cannot be arbitrary since it always represents the people.  Each 

member of the legislative body acts on behalf of a specific faction of the country.  

Therefore, when the body legislates, it collectively is able to represent the interests 

of the whole country.   

The check provided by the executive is based on its power to execute the 

law.  The executive has full power to execute laws.  Its ability to execute the law as 

it chooses allows it to have power in the federal government.  However, though it 

has flexibility in its enforcement, it cannot execute the law in such a way that it is 

enforcing a law not made by the legislature.  If the executive did this, it would be 

deciding for itself that it could make law.  The legislature is the body that must 

make the laws, unless it decides otherwise as I will further discuss in the next 

chapter.  Then, once it makes laws, the executive executes the laws.  It must 

execute laws in a way to satisfactorily represent the legislature’s intention and work 

within the scope of the enforcement power given to it by the legislature.  To best 

protect liberty, this relationship ought not to change much in any situation, 

including wartime. 

 

Nondelegation of Powers and The Legislative Model 
I agree with Locke and Montesquieu that in an ideal government, powers 

would be kept separate and not delegated.  Only the legislature would make laws 

and only the executive would execute the laws.  However, this has not been the case 

in the United States.  Government agencies, which are under the executive branch, 

make a great deal of federal legislation.  Congress is still the body who makes the 

laws, but it specifically passes broad legislation and then allows the experts in the 

agencies to develop the specifics of how to best implement the legislation.  This 

does not present a problem in American government.  As I will show, the Framers’ 



   

 

worry was not the delegation of powers.  Rather, the problem is when the executive 

claims legislative authority that is not approved by the legislature.  In a situation in 

which the legislature sees it fit to allow the executive to make certain legislative 

decisions, then the legislature has contemplatively used its power, given to it by the 

people and representing the peoples’ best interest, to determine that this is the best 

course of action.  This also seems to be something that Locke and Montesquieu 

could support.  The powers are still functioning in their proper ways, and they still 

have appropriate checks on each other.  The legislature is still the body with the 

legislative power, but it could decide to give the executive some power for a limited 

amount of time.  Since this power legislature gives the executive this power, the 

legislature could decide to take this power away from the executive if it decides, at 

any point, that the executive is acting wrongly within this given power.   

 As this paper deals with the application of the separation of powers doctrine 

during wartime, it is important to stress how this relationship of powers applies to 

wartime.  During wartime, it is especially easy for the executive to usurp power.  

This is due to the nation’s desire for protection and hope that a strong leader will 

provide national security.  Therefore, wartime needs to have special rules and 

checks on the executive, which disallow him from asserting that he has special 

legislative powers during this emergency situation.  The executive must only have 

wartime powers approved by the legislature.  Executive assertion of power without 

legislative approval causes an undue burden on personal liberties.  As Locke wrote 

soon after King Charles I, this was his main worry and the reason he instituted the 

nondelegation doctrine.  As I will later explain, King Charles I was able to assert 

his own emergency powers because of a wartime situation.  This power allowed 

him to unjustly suspend habeas corpus, and hence unjustly restrict the liberty of his 

citizens.  As monarchical power of the executive is something the Framers hoped, 

and America still currently hopes, to avoid, rather than avoiding the delegation of 

powers, which does not present a problem for the separation of powers, we need to 

avoid an executive claiming his own legislative authority.  This should especially 

be avoided when the legislative authority in question enables him to restrict liberty 

without permission of the legislature.   

This leads to the legislative model explained by Schuerman in his article 

Emergency Powers and the Rule of Law After 9/11.  The legislative model is one 

such way of setting up the interactions between the executive and legislature during 

times of war.  The model prevents the executive from asserting legislative powers.  

In this model, the legislature must give the executive special circumstantially 

exceptional powers.  He cannot claim his own power.   

“Another feature of the legislative model is that the legislature plays a 

fundamental role both in recognizing an emergency and in creating powers to deal 

with it” (Scheuerman 8) Under this model, the legislature also is required to 

“monitor the use of the emergency powers, to investigate abuses, to extend these 

powers if necessary, and perhaps to suspend them if the emergency ends” 

(Schuerman 8). 



   

 

The legislative model permits close legislative supervision of the executive 

use of legislatively created authority, and it provides for the timely ending 

of that delegation whenever the legislature thinks the emergency is finished 

or if the executive has proven untrustworthy (Schuerman 8). 

This monitoring power is a necessary wartime check that Congress ought to have 

over the President.  Congress ought to determine the allowable executive conduct, 

and then intervene if, through its monitoring of these actions, it finds that the 

President is stepping outside of his scope of power. 

The legislative model seems to be what the Constitutional Framers intended.  

This also seems to be a model that, if used properly, would best protect liberty 

while simultaneously providing national security.  The legislature will be more 

likely to allow the executive to have more legislative wartime powers, if it knows 

that it can take that power away easily.  This way, the executive can take action 

when the situation calls for it and protect the nation, but only within the established 

confines that the legislature sets.  This would allow the government to protect 

individual liberties during wartime as well as it does under normal circumstances, 

while still providing national security. 

If wartime powers were distributed in the way prescribed by the legislative 

model, America would avoid the problems that Locke and Montesquieu believe 

would arise from the delegation of powers.  As long as the legislature sees it fit to 

give the executive certain legislative powers, liberties will be secure.  Liberties can 

only be justly restricted if it is decided to be best, by the contemplative body of the 

legislature, that these liberties ought to be restricted.  If the executive claims its own 

legislative power and restricts liberties, it does not have proper legislative backing.  

The legislature is the only body fit to restrict liberties.  As I have explained, its 

power comes from the people, so it can never act arbitrarily.  It is always acting as a 

representative body of the people who elected it into being.  As I will later discuss, 

though the President is also elected, he is not elected to be deliberative or to act 

specifically on behalf of factions of the country as individual legislators are.  

Additionally, with the legislative monitoring of executive actions under the 

legislative model, the legislature will be able to see if there are any liberties unjustly 

restricted and overturn the executive decision.  This will greatly help to protect 

liberty. 

 

How the Framers Separated Powers and Avoided a Monarchy  
The Framers appreciated the necessity of the Lockean/Montesquieuian 

model of separation of powers and clearly wrote it into the U.S. Constitution.  

The colonists embodied [the doctrine] in the Constitution as both a familiar 

and necessary institution.  They accepted it as necessary because they knew 

the capacity of men to lose perspective and self-restraint when they became 

possessors of unchecked power.  They also knew the value of checks upon 

individuals and agencies, not necessarily to prevent action altogether but to 

restrain the passions of the moment until sober reflection could verify the 

wisdom of proposed measures (Swisher 50).  



   

 

The Framers knew the value of separation of powers from historical experiences of 

England’s governments.  They created a government much like the one in England 

and similar to that which Locke and Montesquieu endorse to protect liberty.  They 

made a legislative branch, Congress, which they put in charge of making the law.  

They made an executive branch to carry out and to enforce the laws made by 

Congress.  They decided ultimate executive power should be vested in a chief of the 

executive branch, called the President (Farber, Sherry 82).  Lastly, they created a 

judicial branch to act as the high court of the country.   

However, though they used England’s government as a model, they wanted 

to create a federal government similar to the one they knew in England, but 

different enough to correct the problems which caused their contempt of England’s 

government.  “Much of the revolutionary fervor…arose from American 

dissatisfaction with the excesses of a strong executive” (Farber, Sherry 79).  

Therefore, the Framers believed they could correct the English problems by 

creating an executive that is different from a monarch.  Two of the many ways in 

which they did this are by making the head executive an elected position and by 

enacting vast legislative checks on the executive to prevent the executive from 

becoming monarchical.   

Making the executive an elected position helps to avoid his becoming a 

monarch.  The President only has power for the limited amount of time for which 

he is elected into office.  Therefore, if he acts wrongly, makes unpopular decisions 

in office, or unjustly restricts personal liberties, he can simply not be reelected.  

However, just because he would not be able to permanently unjustly restrict 

personal liberties, does not change the fact that Congress must have a check over 

him to prevent him from unjustly restricting liberties while he is the chief executive. 

An elected executive also somewhat changes the Lockean and 

Montesquieuian notions.  A lot of the power that Locke and Montesquieu give to 

the legislature comes from the fact that it is an elected body.  If the executive is 

elected too, this gives him somewhat more power than a monarchical executive 

would have.  However, the roles that these bodies ought to play still remain the 

same, despite the fact that the President is elected.  The powers still ought to 

function in their designated ways to properly protect liberty.  The President is 

elected as the head executor of the laws.  He is not elected to be contemplative or to 

legislate to best represent the nation, as those in the legislature are.  An elected 

executive must still only act in the way that Locke, Montesquieu, and more 

importantly the way that the Framers specifically stated in the Constitution that an 

executive ought to act.  As I have stated, the executive can only legislate if the 

legislature specifically gives it permission to do so.  Congress permits the executive 

branch to legislate when it passes broad legislation and allows the bureaucracy to 

specify the details.  Congress also may do this when it decides, as it does through 

the legislative model, that there is an emergency that requires quick and decisive 

executive decision-making for a limited amount of time.   

However, again because of the problems with England’s monarchs, the 

Framers were especially careful to stipulate vast Congressional checks over this 



   

 

emergency, wartime power given to the President.  One such English situation of an 

executive gaining too much power because of wartime powers occurred during the 

reign of King Charles I.  Reigns of English Kings such as that of King Charles I, 

depicted to the Framers of the U.S. Constitution the perils of an executive who is 

allowed to create his own wartime authority, has full power to do whatever he 

deems necessary during war and does not have sufficient legislative checks on his 

actions.  King Charles I wanted money that he knew that Parliament wouldn’t give 

him, so he refused to call Parliament to allow it to make a decision on the matter.  

As the King, he had the sole power to call Parliament.   He also had sole power to 

claim that there was a security threat and that he could use his war powers to collect 

money as a “forced loan” from English citizens so that he could build ships to 

prepare for war (Tanner 60).  Many didn’t want to pay this forced loan, because 

they knew they would have no way to force a repayment of the loan, since the King 

could not be sued.  When one refused to pay, the King locked him up as a national 

security threat and denied his writ of habeas corpus.  The courts could not intervene 

with the haphazard imprisonments or correct the wrongfully denied writs of habeas 

corpus, because the King claimed he was using his executive power for the sake of 

national security.  Darnel’s case was one such incidence of a man who was locked 

up and deprived of habeas corpus.  Darnel  

sued out a writ of habeas corpus, to which a return was made that they were 

imprisoned by special command of the King.  The Court of the King’s 

Bench held that this return was sufficient in law, and it was not necessary 

for the cause of the imprisonment to be stated in the return.  They therefore 

refused to bail the prisoners (Tanner 60).  

The King of England had the power to decide when there was a security 

threat which put the country in a state of war.  When the country was in a state of 

war, the King got full power to make any decision that he deemed necessary to 

execute a war or provide national security.  King Charles I claimed that there was a 

security threat, which therefore increased his power to this full wartime power.  

However, he invented a threat just to gain this power and then used the power to 

unjustly burden personal liberties.  This case shows that it is dangerous to allow the 

person who wants increased power to decide when there is a security threat which 

would award him this increased power.  Instead, if there were stronger legislative 

checks on his power, a situation like this would not have occurred. 

As happened in this case, during times of war, the executive is likely to have 

the easiest time usurping power.  As the Commander-in-Chief, he has more power 

than usual, as he is responsible for day-to-day war combat decisions.  Additionally, 

when the country is chaotic and fearful, the executive has the easiest time usurping 

power because his decisions are usually easily supported if they help to make the 

country less chaotic and fearful.  Therefore, the Framers were careful to separate 

powers and form wartime checks and balances.  Specifically, they were careful to 

give Congress checks which allow it the vast ability to assign and then limit the 

powers of the President during wartime.  The Framers learned from England and 

hence wanted to avoid the U.S. executive, the President, from gaining monarchical 



   

 

powers.  They were especially vigilant during wartime since that is when he would 

most easily be able to gain these powers. 

 

How The Framers Separated Wartime Powers 
The Constitutional Framers were wary of executive wartime power because 

of the English monarchs.  They separated wartime powers in a very specific way 

with hopes of protecting liberty.  I have shown that it is easy for an executive to 

usurp power during wartime.  It is arguably even easier in some ways for an elected 

executive to usurp this power.  As Mr. Pinckney said at the Constitutional 

Convention, if the executive is given all the powers of “peace and war [this] would 

render the Executive a monarchy of the worst kind, to wit an elective one” (Farber, 

Sherry 82).  An elected executive could potentially be more dangerous because he 

could see his being elected as permission from the people to pursue his own 

interests.  The decision to go to war needs to be one that is in the best interest of the 

country, not of the President.  Hence, the Framers strived to give Congress a vast 

wartime check over the President.   

There is a debate over the Framers’ intention in giving Congress the power 

to declare war.  The debate is over whether the power given to Congress to “declare 

war” means that only Congress can authorize the decision to go to war, or if this is 

merely a formal power. 

[The Framers] reached this decision [to give Congress the power to declare 

war] without much difficulty which means that convention members 

generally assumed that the Confederation Congress’s “power of determining 

war and peace” was properly assigned as a legislative power (Mahoney 

250). 

The clauses regarding war were relatively undisputed and copied directly from the 

Articles of Confederation.  The only discussion that did take place at the 

Constitutional Convention was whether to give Congress the power to “make” war 

(as the Articles of Confederation did) or to “declare” war.  With little discussion, it 

was decided that “declare” stood better than “make.”  In a footnote of Madison’s 

notes, it explained that this change was made so that the President would be able to 

repel sudden attacks (Larson, Winship 124).  This seems to mean that “declare,” as 

the Framers intended, equates to “make” or “authorize” except when there is a 

sudden attack and the President needs to defend the nation.  The Framers had not 

envisioned a Congress that would be in session all year round.  Therefore, they 

needed to give the President, who would be available year round, the ability to act 

on behalf of the country before Congress could physically meet (Wayne).
1
 

As Sofaer writes, 

Nothing in the change signifies an intent to allow the President a general 

authority to “make” war in the absence of a declaration; indeed, granting the 

                                                   

1
 I’d like to extend great thanks to the Center of the Study of the Presidency for arranging 

Dr. Stephen Wayne to speak at the Key Bridge Marriot at the Spring Presidential Fellows 

Conference on March 30, 2007.  Hearing a presidential studies scholar speak on this topic 

provided an invaluable resource. 



   

 

exceptional authority suggests that the general power over war was left in 

the legislative branch (Sofaer 32). 

Declare does not seem to be limited to an official declaration, or a merely formal 

manner.  Rather, it seems to be a major power that allows the legislative branch to 

play a large role in determining the overall scope of the war. 

On the other side of this debate, Yoo writes, “in establishing war…powers, 

the Framers intended to adopt the traditional system they knew—foreign affairs 

remained an executive power, distinct from the legislature’s authority over funding 

and domestic lawmaking” (Yoo 88).  He promotes the idea of a unitary executive 

during wartime.  This belief states that the President ought to have the power to take 

any action necessary to preserve the nation, without being subject to Congressional 

approval.  Yoo interprets the Framers’ action to support the unitary executive 

theory, which he believes is the appropriate balance of wartime power between 

Congress and the President. 

Scholars like Yoo, agree that the Framers did intend to implement checks 

and balances during wartime, but believe that they did so by giving Congress the 

power of the purse.  Its power to “declare war” is merely formal, its only war power 

is its funding power. 

The idea that Congress only has the wartime power of deciding funding 

seems counterintuitive.  The power of the purse cannot be Congress’s only wartime 

power.  Even if the Framers had not intended Congress to always have the 

authorizing power in beginning a war, they must have at least intended to give 

Congress enough power to prevent the President from acquiring monarchical 

power.  It would not have made sense for the Framers to give Congress such limited 

authority during wartime. 

Congress would not reasonably be able to influence a war by cutting 

funding on a war of which it disapproved.  Simply cutting off funds would 

endanger the country even further than engagement in an unnecessary war 

endangers a country.  Yoo responds to this, by stating that we should not “mistake a 

failure of political will for a violation of the Constitition” (Yoo 159).  Just because 

Congress lacks the political will to end a war by cutting off funding of it, this does 

not mean that the actions a President takes are unjust or too unilateral.  Yoo 

believes that the President can never possibly usurp too much wartime power, and 

that checks and balances are still in tact, regardless of the power that is usurped, 

because Congress still has power of the purse. 

“King was a dirty word in 1787.  If there were any powers given to the 

President in the Constitution that could be construed as monarchical, the states 

would not have ratified the Constitution” (Wayne).  Based on English history, the 

Framers’ overt fears of monarchical societies, and proceedings at the Constitutional 

Convention, it seems that the Framers gave Congress the authority to declare war, 

so that Congressional wartime powers were separate from, and provided a vast 

check over the President’s immense wartime Commander-in-Chief powers.  The 

Framers were fearful of a President who would pursue his own interests and rather 



   

 

wanted “a decision as important as going to war to be in the hands of a deliberative 

body” (Wayne). 

The Framers intended to form a government with a legislative model for 

wartime, similar to what I previously described.  They made Congress the body 

who analyzed the current state and conditions and then decided whether it was 

appropriate to go to war.  Then, because Congress had to give the President the 

power to attain his Commander-in-Chief wartime power, Congress would have the 

power to monitor the President’s actions and easily take away the power that it had 

given to him.  This would prevent Presidential wartime actions from getting out of 

hand and prevent the President from unjustly restricting personal liberties.   

It seems that the Framers believed it was vital that Congress have the final 

say in the decision to go to war.  The Framers’ intention was for the legislative 

branch to have a major overarching wartime decision-making power.  Congress 

should determine the scope of the war and set wartime limits for the President.  If 

the President steps outside these limits, Congress should take away the power it 

gave to the President.  Congress should have overriding authority over major 

wartime decisions, especially those that seem to fall under the category of 

legislative responsibilities.  As the body of the people, the legislature best knows 

how to protect rights and when the situation could suitably allow for rights to be 

burdened.  “Congress (if only because it is necessarily more deliberate) tends to be 

more responsible [regarding issues of war] than the executive” (Ely 9).  Therefore, 

it is best in terms of the protection of personal liberties that powers are separated in 

such a way that Congress must approve of major wartime decisions and that the 

President is confined within that scope of allowable conduct.  Each branch should 

do what it was established to do, and what it has expertise in.  If a situation 

necessitates legislative power to be delegated to the President, Congress must make 

the decision to do this.  The President cannot claim his own power to make 

legislative decisions.  Congress has expertise in legislating and protecting the rights 

of individuals.  Therefore, for liberty to best be protected during wartime, federal 

powers ought to be separated and Congress ought to determine the scope of the war 

and set boundaries for the President. 

 Having said all this, I do not want my argument construed as to minimize 

the Commander-in-Chief power.  The President is the commander of the military.  

The Framers clearly intended for this to be the case.  Once Congress declares war, it 

the President’s job to make decisions about the day-to-day combat in which the 

military engages.  However, the President can only gain the Commander-in-Chief 

power after Congress has decided that it is best, for the nation, to go to war.  

Congress must deliberatively decide to give the President this Commander-in-Chief 

power.   

While some actions that the President may take as Commander-in-Chief are 

inherently executive by nature, e.g. deciding rules of engagement, it also seems that 

many of the decisions that a President would have to make during day-to-day 

combat are legislative by nature, e.g. detention of enemy combatants.  The strictly 

executive decisions need Congressional approval by way of beginning a war to 



   

 

avoid a situation like that of King Charles I.  An executive’s power increases so 

vastly when he acquires Commander-in-Chief status that the executive himself 

ought not to be permitted to increase his own power status to this level.  The 

legislative decisions that Congress may permit the President to make fall, again, 

under the legislative model.  Through the legislative model, when Congress 

declares war, it may delegate temporary, wartime, emergency legislative power to 

the President.   

Additionally, with declarations of war, or authorizations to use force,
2
 

Congress specifies against which country the President may use this force.  Once 

Congress does this, the President may act as is necessary and may make any 

decision he deems necessary, but Congress ought to be monitoring his actions so 

that if he steps out of bounds, especially when dealing with restricting personal 

liberties, Congress can further limit his legislative power and overturn his 

inappropriate action.  Though the Commander-in-Chief power is not minimal, the 

President must stay within the scope of action that is determined appropriate by 

Congress.  Congress gives wartime authority to the President and ought to easily be 

able to take the authority away, especially when personal liberties are at stake.  The 

President’s Commander-in-Chief powers during wartime are vast, which is how he 

can easily unjustly restricting liberties.  This is why it is so necessary that Congress 

have so many strong checks on his powers. 

 

Conclusion 
 Locke and Montesquieu both promote a very specific type of government.  

This government, according to Locke, must keep peace, provide safety and promote 

the public good of the people.  In order to do this, Locke and Montesquieu both 

state that in this government there ought to be separate federal powers.  These 

powers each have specific functions.  Montesquieu furthers this idea by also giving 

each power specific checks on the other powers.  There is a legislative body, which 

functions to make laws.  The legislative body is elected by the people as a 

representative, deliberative body.  It contemplatively legislates in the best interest 

of the people.  There is also an executive body, which functions to execute the laws 

made by the legislature.  According to Locke and Montesquieu, the government 

must always act in the best interest of the people.  In order to do this, the 

government must protect personal liberties.  When powers are delineated in this 

way, personal liberties are best protected.  There are certain actions that all people 

                                                   

2
 I do not wish to conflate declarations of war with Congressional authorizations to use 

force against a specific country as some theorists, such as Professor Michael Ramsey, do.  I 

do not find the latter to be sufficient Congressional approval of war because of their 

comparatively informal nature.  I believe that if Congress decides it is in the best interest of 

the nation to go to war, it ought to formally declare war.  However, I mention 

Congressional authorizations to use force, in this section, to demonstrate that even when 

there is no official declaration, Congress must still specify an allowable scope of 

Presidential action through these authorizations, proving further the weight, in practice, put 

on Congressional wartime power. 



   

 

ought to be entitled to under liberal theory.  For Locke, personal liberties, as I have 

explained them, amount life, freedom, and property.  For Montesquieu, personal 

liberty is being able to will what one ought to will.   

Locke and Montesquieu argue that the legislative and executive powers 

must always perform their specific functions and cannot delegate these powers to 

each other.  I have argued throughout this paper, that delegation between powers is 

not the real problem.  Rather the problem is when a power claims its own authority 

to perform functions that rightly belong to another power. 

Wartime creates a difficult situation to the way that government normally 

functions.  Therefore, it also makes personal liberties more difficult to protect.  

Personal liberties tend to already be jeopardized by the enemy during wartime.  

Therefore, it is easy for the government to say that it has to further restrict liberties 

in order to provide national security.  Additionally during wartime, the executive 

can most easily claim his own authority to legislative power.   

For all of these reasons, to preserve liberty during wartime, the 

Constitutional Framers separated wartime powers in the U.S. Federal government to 

provide strong Congressional wartime checks over the President.  They created a 

system much like the legislative model of wartime powers.  They gave Congress the 

power to decide when to go to war.  They put the decision to give the President his 

Commander-in-Chief power in Congress’s hands, because allowing the executive to 

decide when he gets increased power for himself is dangerous.  Congress must 

permit the President to legislate and it permit him to gain Commander-in-Chief 

powers.  Since Congress gives this power, this also means that Congress can 

monitor the President’s actions and take the power away if he unjustly restricts 

personal liberties. 

 Locke, Montesquieu, and the Framers support strong Congressional wartime 

power and strong Congressional wartime checks over the President.  What seems to 

be missing is Presidential respect for these Congressional powers.  The President 

must recognize that Congress has these wartime powers and seek Congressional 

approval when the situation necessitates Congressional approval.  The President 

should not step outside the scope of wartime boundaries set by Congress.  However, 

once he does, Congress ought to more regularly utilize its strong checks over 

Presidential action as the President is overstepping his boundaries.  Additionally, 

when a President does step outside his boundaries, he ought to somehow be held 

accountable for his actions so that future Presidents will realize that there will be 

repercussions if they attempt this and unjustly restrict liberties.  With this, America 

would avoid the monarchical society that the Framers so greatly feared and would 

be able to protect the personal liberties that it so deeply values. 
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